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Court of Appeals of the District of Columbia 


No. 4920. 

J. Y. E. Allen, Plaintiff in Error, 

l 

vs. 

I 

I 

Frank Foer, Trading, &c. 

_ i 

^—— i ■ 

j 

1 Municipal Court of the District of Columbia. 

No. 168,767. j 

I 

j 

Frank Foer, Trading as the Foer Wall Paper Company, 

Plaintiff, 

vs. | 

J. Y. E. Allen, Defendant. 

United States of America, 

7 

District of Columbia, ss: 

Be it remembered, That in the Municipal C(j>urt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

2 Plaintiff’s oral motion for leave to file a substi¬ 
tuted affidavit of merit, granted. Min. 35, Page 39, 

April 18, 1928. 

Substituted Affidavit of Merit. 

(Filed April 25, 1928.) 

District of Columbia, ss: 

I, Frank Foer on oath do depose and say thajt I am the 
person named as plaintiff in the above entitled cause, 

1—4920a 





J. Y. E. ALLEN VS. FRANK FOER, TRADING, ETC. 


wherein J. Y. E. Allen is named as defendant; that I am 
trading and conducting my business under the name of the 
Foer Wall Paper Co., named as payee in the promissory 
note set out in the “Bill of Particulars”; that the defend¬ 
ant by his promissory note of the 18th day of October, 

1927, promised to pay to the plaintiff the sum of $69.41, 
one month after date thereof, the said note being more 
specifically set out in the “Bill of Particulars” hereto an¬ 
nexed and made part hereof; that the defendant did not 
pay the amount due on the said note at its day of maturity 
nor has he nor anyone for him paid the amount due at any 
time after maturity of the said note; that there is now due 
and owing from the defendant to the plaintiff the sum of 
$69.41, plus interest from October 18, 1927, exclusive of all 
setoffs and just grounds of defense, besides costs of suit. 

(Signed) FRANK FOER. 

Sworn and subscribed to before me this 19th day of April, 

1928. 

(Signed) W. T. KERFOOT, Jr., 

[notary seal,] Notary Public, D. C. 

3 Bill of Particulars. 

(Filed April 4, 1928.) 

$69.41. Washington, D. C., Oct. IS, 1927. 

One month after date I promise to pay to the order of 
The Foer Wall Paper Co., Sixty-nine Dollars and Forty-one 

Cents, Payable at-, Value received, with interest at — 

per cent per annum. • 

I J. Y. E. ALLEN, 

455 Munsey Bldg., City. 

No. —, Due Nov. 18, 1927. 

Motion to Strike Plaintiff's Bill of Particulars. 

(Filed April 17, 1928.) 

Comes now the defendant J. Y. E. Allen, by his attorneys, 
C. R. Heflin and F. B. Potter, and moves the Court to strike 
the bill of particulars filed herein by the plaintiff upon the 
following several grounds; 
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J. Y. E. ALLEN VS. FRANK F0EK, TRADING, jETC. 

1. That said bill of particulars is not signed by the 
plaintiff or his attorney as required by Rule 2,jSection 1, of 
the Rules of this Court. 

2. That said bill of particulars bears no caption or other 
appropriate designation as required by the Ruljes aforesaid. 

3. That the said bill of particulars sets out |a written in¬ 
strument payable to one other than the plaintiff and does 
not set out any assignment or transfer thereof to the said 
plaintiff. 

4. That said bill of particulars does not beatf the address 
of the plaintiff as required bv the rules of this Court. 

C. H. HEljLIN, 

F. B. POTTER, 
Attorneys for defendant. ■ 

I 

4 To Shefferman & Aronson, 

Denrike Bldg.: 

Take notice that the foregoing annexed motion will be 
called to the attention of the Court on April 18| 1928, at ten 
o’clock, A. M. or as soon thereafter as counsel may be 
heard. 

C. R. HEFLIN, 

F. B. POSTER, 
Attorneys for Defendant. 

I 

Assignment of Errors. 

(Filed November 7, 1928.) 

i 

Comes now the defendant in the above-entitled cause and 
assign- as errors committed by the Court: 

1. Denying defendant’s motion to strike pljaintiff’s bill 
of particulars, and holding said bill of particulars sufficient 
for trial and entry of judgment against defendant. 

2. Excluding evidence that the plaintiff was njot the payee 
named in the note sued upon, that there had beien no trans¬ 
fer, assignment or indorsement of said note to the plaintiff, 
that the plaintiff was not the holder of said note, and that 
the plaintiff was not trading as the Foer Wall [Paper Com¬ 
pany, when the note sued upon was executed by the defend¬ 
ant ; that said note was made payable to a Corporation, in¬ 
corporated under the laws of the State of Virginia, that 

2—4920a 
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J. Y. E. ALLEN VS. FRANK FOER, TRADING, ETC. 


the charter of said Corporation was revoked by the State 
Corporation Commission of Virginia on June 6th, 1921, 
that under the laws of the State of Virginia after three 
years from the date of such revocation, no one but a trustee 
duly appointed by Court for winding up its affairs, has a 
right to sue at law for and on behalf of such corporation, 
that more than three years have elapsed since said revoca¬ 
tion, and that the j plaintiff has not been appointed trustee 
for winding up the affairs of said corporation; and in ruling 
that defendant could give evidence only on whether or not 

there was anv consideration for said note. 

* 

5 3. Excluding evidence tending to show that the 

plaintiff was president of a Corporation with name 
identical to that of payee named in the note, at the time the 
note was executed and subsequently. 

4. Excluding evidence tending to show that the payee 
named in the note is a body corporate and was transacting 
business at the time the note was executed and subse¬ 
quently. 

C. R. HEFLIN, 

F. B. POTTER, 
Attorneys for Defendant. 

Service of Copy acknowledged this 7th dav of November, 
1928. 

i A. SHEFFERMAN, 

M. H. ARONSON, 

Attorneys for Plaintiff. 

Order of Court Denying Defendant's Motion to Strike 
Plaintiff’s Bill of Particulars. 

(Min. 35, Page 500, April 18,1928.) 

Upon consideration of defendant’s motion filed herein on 
April 17th, 1928, “to strike the bill of particulars filed 
herein by plaintiff,” it is ordered that said motion be, and 
the same is herebv overruled. 
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J. Y. E. ALLEN VS. FRANK FOER, TRADING, ETC. 

I 

i 

Judgment. 


(Min. 35, Page 414, October 3, 192£j.) 


Upon consideration of defendant’s motion fi 


ed herein on 


September 12th, 1928, “for a new trial in the above-entitled 
cause,” it is ordered that said motion be, and the same is 


hereby overruled and thereupon it appearing u^der Rule of 
Court that judgment on the finding should be entered in this 


cause, it is so ordered. Wherefore it is considered that the 
plaintiff recover of defendant the sum of Sixty+nine Dollars 
and Forty-one Cents, ($69.41) with interest from 
6 October 18th, 1927, and costs, and have execution 
thereof. 


Designation of Record. 
(Filed November 7, 1928.) ] 


Now comes J. Y. E. Allen, the defendant in the above en¬ 
titled cause, by his attorneys C. R. Heflin and F. B. Potter, 
and designates the parts of the record which jie desires to 
have included in the transcript, said parts bein£ considered 
sufficient for the determination of the questions raised on 
appeal, namely: 

1. Bill of Particulars. 

2. Motion to Strike Plaintiff’s Bill of Particulars. 

3. Assignment of Errors. 

4. Bill of Exceptions. j 

5. Order of Court denying Defendant’s Motion to Strike 

Plaintiff’s Bill of Particulars. j 

6. Judgment of Court. 

Together with a copy of this designation. 

C. R. HEFLIN, 

F. B. POTTER, 
Attorneys for pefendant. 

Service of Copy acknowledged this 5th day of November, 
1928. 

M. H. ARONSON' 

ABE SHEFFERMAN. 

Attorneys fo^ Plaintiff. 
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J. Y. E. ALLEN VS. FRANK FOER, TRADING, ETC. 


7 Filed Jan. 22, 1929, Municipal Court, District of 

Columbia. 

In the Municipal Court of the District of Columbia. 

No. 168,767. 

Frank Foer, Trading as the Foer Wall Paper Co., 

Plaintiff. 

vs. 

J. Y. E. Allen, Defendant. 

Bill of Exceptions. 

Be it remembered, that at the trial of the above-entitled 
cause on September 7th, 1928 before Judge George C. 
Aukam, without a jury, Frank Foer, plaintiff herein, being 
first dulv sworn, testified on direct examination in sub- 

mt 7 

stance as follows: 

That he was familiar with the signature of J. Y. E. Allen, 
the defendant, and that the defendant signed the note sued 
upon; that he is the plaintiff herein and is trading as the 
Foer Wall Paper Company. 

The note, vdiich was thereupon introduced in evidence, 
reads as follows: 

“$69.41. i Washington, D. C., Oct. 18, 1927. 

One month after date, I promise to pay to the order of 
The Foer Wall Paper Co. Sixty-nine and 41/100 dollars. 

Payable at - Value received, with interest at — per 

cent per annum until paid. 

J. Y. E. ALLEN, 

i 455 Munsey Building.” 

(No indorsement appears on said note.) 

On cross-examination: 

That at one time he was president of a corporation organ¬ 
ized under the laws of the State of Virginia named The 


J. Y. E. ALLEN VS. FLANK FOER, TRADING, ETC. 7 

i 

Foer Wall Paper Company. When asjced: “Were 

8 you president of this Company on October 18th, 1927 
or at any time thereafter,” objection tcj the question 

interposed by counsel for plaintiff was sustained by the 
court, and counsel for defendant took an exception, which 
was noted by the Court. When asked: “Ij)o you know 
whether or not that corporation is still in existence and do¬ 
ing business,” objection to the question interppsed by coun¬ 
sel for plaintiff was sustained by the Court, and counsel for 
defendant took an exception, which was noted by the Court. 

Whereupon the plaintiff rested. 

( 

l 

Thereupon J. Y. E. Allen, the defendant, bejing first duly 
sworn, testified on direct examination in substance as fol¬ 
lows: 

That one C. E. Bishop purchased on credit from the Foer 
Wall Paper Company certain goods, wares bnd merchan¬ 
dise prior to execution of the note sued upoh; that when 
said C. E. Bishop failed to pay the balance due on said ac¬ 
count, that he, J. Y. E. Allen, executed the nqte sued upon 
and delivered same to Frank Foer, agent of the Foer Wall 
Paper Company, on condition that said Frank Foer would 
retain possession of said note until the Foeij Wall Paper 
Company had taken legal action against C. E. Bishop to 
recover the balance due on the account, and upon condition 
that the note would be returned to him, if tlje Foer Wall 
Paper Company recovered said balance due in such pro¬ 
ceeding; and that no legal action has been taken by the Foer 
Wall Paper Company against said C. E. Bishop. 

By the Court: The Court ruled at the requejst of Counsel 
for plaintiff, that the defendant could give evidence only on 
whether or not there was any consideration jfor the note, 
and that the facts set forth in paragraphs pumbered (1) 
and (3) of defendant’s Amended Affidavit of jDefense con¬ 
stituted no defense and would not be admitted. Offer of 
proof of said facts was refused, and Counsel lor defendant 
took an exception, which was noted by the Court. 

9 The facts set forth in paragraphs ljumbered (1) 
and (3) of said Amended Affidavit of Defense are as 

follows: 

• “(1) That the plaintiff herein, Frank Fo^r, is not the 
payee named in said note, and that there has been no trans- 

j 

i 
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fer, assignment or indorsement of said note, or any part 
thereof, by said payee to the plaintiff herein; that the plain¬ 
tiff herein is not the holder of said note and that the plain¬ 
tiff herein was not trading as the Foer Wall Paper Com¬ 
pany, when the note herein sued upon was executed by the 
defendant.” 

“(3) That the note sued upon herein was made payable 
to the Foer Wall i Paper Company, which company was 
incorporated, to wit, on March 3rd, 1914 under the laws of 
the State of Virginia; that the Charter of said Company 
was revoked by the State Corporation Commission of Vir¬ 
ginia, to wit, on June 6th, 1921; that under the laws of the 
State of Virginia after the expiration of three years from 
the date of such revocation, no one but a trustee duly ap¬ 
pointed by Court for winding up its affairs had a right to 
bring a suit at lawi for and on behalf of such corporation; 
that more than three years have elapsed since the said 
revocation of the Charter of the Foer Wall Paper Company, 
and that Frank Foer has not been appointed trustee for 
winding up the affairs of said Company.” 

« 

There was no cross-examination of defendant. 

Whereupon the defendant rested. 

Thereupon Frank Foer, in rebuttal, testified in substance, 
as follows: 

That the defendant introduced to him said C. E. Bishop, 
and that defendant before the sale of the goods to C. E. 
Bishop promised to pay for them if said C. E. Bishop de¬ 
faulted in payment. 

There was no cross-examination. 

t 

Whereupon both sides rested their case, and the Court 
made the following finding: 

“I find for the plaintiff for the amount sued for.” 

» 

Be it further remembered that the foregoing contains in 
substance all the testimony bearing upon the exceptions 
herein reserved on behalf of the defendant, and each of the 
exceptions said to have been taken by counsel for the de¬ 
fendant were so taken and noted by the Court, and in order 
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I 

I 

that each and every thereof may be preserved and made of 
record, this bill of exceptions is duly stated, approved 
10 and signed, and ordered to be made of record in the 
above-entitled cause this 22 dav of Jainuarv, 1929. 

By the Court: I 

GEORGE C. AlUKAM, 

j 7 

Presiding Judge. 

Approved: 

C. R. HEFLIN, | 

F. B. POTTER, j 

Attorneys for Defendant. 

M. H. ARONSON, j 

A. SHEFFERMAN, j 

Attorneys for Plaintiff. j 

I 

Notice. 

’ I 

| 

To A. Shefferman, M. H. Aronson, 

Attorneys for Plaintiff, j 

Denrike Bldg., Washington, D. C.: 

I 

Please take notice that the foregoing bill!of exceptions 
will be called to the attention of and be submitted to the 
Court on Friday, the sixteenth day of Novejmber, 1928 at 
ten o’clock A. M., or as soon thereafter as counsel may be 
heard, for the purpose of having the samje signed and 
sealed by the Court. 

C. R. HEFLIN, 

F. B. POTTER, 
Attorneys for\ Defendant. 

Service acknowledged this 7th dav of November, 1928. 

A. SHEFFERMAN, 

M. H. ARONSON, 

Attorneys f<\r Plaintiff. 

\ 

i 

i 


i 
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J. Y. E. ALL EX VS. FRANK FOER, TRADING, ETC. 


11 Filed Oct. 20, 1928, Municipal Court, District of 

Columbia. 

United States of America, ss; 

The President of the United States to the Honorable George 
C. Aukam, Judge of the Municipal Court of the District 
of Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munic¬ 
ipal Court, before you, between Frank Foer, Trading as 
the Foer Wall Paper Co., Plaintiff, and J. Y. E. Allen, 
Defendant, No. 168,767, a manifest error hath happened, 
to the great damage of the said Defendant, as by his com¬ 
plaint appears. We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to 
the Court of Appeals of t he District of Columbia, together 
with this writ, so that you have the same in the said Court 
of Appeals, at Washington, within 20 days from the settling 
of the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow; that the record and 
proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the Twentieth day of October, 
in the vear of our,Lord one thousand nine hundred and 

• i 

twenty-eight. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

Allowed by i of the District of Columbia. 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 
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J. Y. E. ALLEN VS. FRANK FOER, TRACING, ETC. 

[Endorsed:] Filed 0:t. 20, 1928, Municipal Court, Dis- 
trit of Columbia. | 

I 

12 Municipal Court of the District of Columbia. 

I 

United States of America, | 

District of Columbia, $s: j 

j 

I, Blanche Nelf, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 12, both inclusive, tj» be a true and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in Cause, At Law, No. 168,767, wherein Frank Foer, 
trading as the Foer Wall Paper Company, iis Plaintiff, and 
J. Y. E. Allen, is Defendant, as the same that remains upon 
the files and of record in said Court. j 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of ‘Washington, in 
said District, this 13th day of February, 1029. 

i 

[Seal Municipal Court of the District of Columbia.] 

blanche! neff, 

j Clerk. 

Endorsed on cover: District of Columbia Municipal 
Court. No. 4920. J. Y. E. Allen, plaintiff in error, vs. 
Frank Foer, trading, &c. Court of Appeals, District of 
Columbia. Filed Feb. 13, 1929. Henry W. flodges, Clerk. 
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